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fund relates (other than in connection 
with the transfer of the entire fund to 
the person acquiring such interest), 
whichever is applicable. 

(2) For each taxable year of the nu-
clear decommissioning fund, the return 
described in paragraph (d)(1) of this 
section must be filed on or before the 
15th day of the third month following 
the close of such taxable year unless 
the nuclear decommissioning fund is 
granted an extension of time for filing 
under section 6081. If such an extension 
is granted for any taxable year, the re-
turn for such taxable year must be 
filed on or before the extended due date 
for such taxable year. 

(3) A nuclear decommissioning fund 
must provide its employer identifica-
tion number on returns, statements 
and other documents as required by the 
forms and instructions relating there-
to. The employer identification num-
ber is obtained by filing a Form SS–4, 
Application for Employer Identifica-
tion Number, in accordance with the 
instructions relating thereto. 

(4) A nuclear decommissioning fund 
must deposit all payments of tax im-
posed by section 468A(e)(2) and para-
graph (a) of this section (including any 
payments of estimated tax) with an au-
thorized government depositary in ac-
cordance with § 1.6302–1. 

(5) A nuclear decommissioning fund 
is subject to the addition to tax im-
posed by section 6655 in case of a fail-
ure to pay estimated income tax. For 
purposes of section 6655 and this sec-
tion— 

(i) The tax with respect to which the 
amount of the underpayment is com-
puted in the case of a nuclear decom-
missioning fund is the tax imposed by 
section 468A(e)(2) and paragraph (a) of 
this section; and 

(ii) The taxable income with respect 
to which the nuclear decommissioning 
fund’s status as a large corporation is 
measured is modified gross income (as 
defined by paragraph (b) of this sec-
tion). 

[T.D. 9512, 75 FR 80701, Dec. 23, 2010] 

§ 1.468A–5 Nuclear decommissioning 
fund qualification requirements; 
prohibitions against self-dealing; 
disqualification of nuclear decom-
missioning fund; termination of 
fund upon substantial completion 
of decommissioning. 

(a) Qualification requirements—(1) In 
general. (i) A nuclear decommissioning 
fund must be established and main-
tained at all times in the United States 
pursuant to an arrangement that quali-
fies as a trust under State law. Such 
trust must be established for the exclu-
sive purpose of providing funds for the 
decommissioning of one or more nu-
clear power plants, but a single trust 
agreement may establish multiple 
funds for such purpose. Thus, for exam-
ple— 

(A) Two or more nuclear decommis-
sioning funds can be established and 
maintained pursuant to a single trust 
agreement; and 

(B) One or more funds that are to be 
used for the decommissioning of a nu-
clear power plant and that do not qual-
ify as nuclear decommissioning funds 
under this paragraph (a) can be estab-
lished and maintained pursuant to a 
trust agreement that governs one or 
more nuclear decommissioning funds. 

(ii) A separate nuclear decommis-
sioning fund is required for each elect-
ing taxpayer and for each nuclear 
power plant with respect to which an 
electing taxpayer possesses a quali-
fying interest. The Internal Revenue 
Service (IRS) will issue a separate 
schedule of ruling amounts with re-
spect to each nuclear decommissioning 
fund, and each nuclear decommis-
sioning fund must file a separate in-
come tax return even if other nuclear 
decommissioning funds or nonqualified 
funds are established and maintained 
pursuant to the trust agreement gov-
erning such fund or the assets of other 
nuclear decommissioning funds or non-
qualified funds are pooled with the as-
sets of such fund. 

(iii) An electing taxpayer can main-
tain only one nuclear decommissioning 
fund for each nuclear power plant with 
respect to which the taxpayer elects 
the application of section 468A. If a nu-
clear power plant is subject to the rate-
making jurisdiction of two or more 
public utility commissions and any 
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such public utility commission re-
quires a separate fund to be maintained 
for the benefit of ratepayers whose 
rates are established or approved by 
the public utility commission, the sep-
arate funds maintained for such plant 
(whether or not established and main-
tained pursuant to a single trust agree-
ment) shall be considered a single nu-
clear decommissioning fund for pur-
poses of section 468A and §§ 1.468A–1 
through 1.468A–4, this section and 
§§ 1.468A–7 through 1.468A–9. Thus, for 
example, the IRS will issue one sched-
ule of ruling amounts with respect to 
such nuclear power plant, the nuclear 
decommissioning fund must file a sin-
gle income tax return (see § 1.468A– 
4(d)(1)), and, if the IRS disqualifies the 
nuclear decommissioning fund, the as-
sets of each separate fund are treated 
as distributed on the date of disquali-
fication (see paragraph (c)(3) of this 
section). 

(iv) If assets of a nuclear decommis-
sioning fund are (or will be) invested 
through an unincorporated organiza-
tion, within the meaning of § 301.7701–2 
of this chapter, the IRS will rule, if re-
quested, whether the organization is an 
association taxable as a corporation for 
Federal tax purposes. A request for this 
ruling may be made by the electing 
taxpayer as part of its request for a 
schedule of ruling amounts or as part 
of a request under § 1.468A–8 for a 
schedule of deduction amounts. 

(2) Limitation on contributions. Except 
as otherwise provided in § 1.468A–8 (re-
lating to special transfers under sec-
tion 468A(f)), a nuclear decommis-
sioning fund is not permitted to accept 
any contributions in cash or property 
other than cash payments with respect 
to which a deduction is allowed under 
section 468A(a) and § 1.468A–2(a). Thus, 
for example, except in the case of a 
special transfer pursuant to § 1.468A–8, 
securities may not be contributed to a 
nuclear decommissioning fund even if 
the taxpayer or a fund established by 
the taxpayer previously held such secu-
rities for the purpose of providing 
funds for the decommissioning of a nu-
clear power plant. 

(3) Limitation on use of fund—(i) In 
general. The assets of a nuclear decom-
missioning fund are to be used exclu-
sively— 

(A) To satisfy, in whole or in part, 
the liability of the electing taxpayer 
for decommissioning costs of the nu-
clear power plant to which the nuclear 
decommissioning fund relates; 

(B) To pay administrative costs and 
other incidental expenses of the nu-
clear decommissioning fund; and 

(C) To the extent that the assets of 
the nuclear decommissioning fund are 
not currently required for the purposes 
described in paragraph (a)(3)(i)(A) or 
(B) of this section, to make invest-
ments. 

(ii) Definition of administrative costs 
and expenses. For purposes of paragraph 
(a)(3)(i) of this section, the term admin-
istrative costs and other incidental ex-
penses of a nuclear decommissioning fund 
means all ordinary and necessary ex-
penses incurred in connection with the 
operation of the nuclear decommis-
sioning fund. Such term includes the 
tax imposed by section 468A(e)(2) and 
§ 1.468A–4(a), any State or local tax im-
posed on the income or the assets of 
the fund, legal expenses, accounting ex-
penses, actuarial expenses and trustee 
expenses. Such term does not include 
decommissioning costs or the payment 
of insurance premiums on a policy to 
pay for the nuclear decommissioning 
costs of a nuclear power plant. Such 
term also does not include the excise 
tax imposed on the trustee or other 
disqualified person under section 4951 
or the reimbursement of any expenses 
incurred in connection with the asser-
tion of such tax unless such expenses 
are considered reasonable and nec-
essary under section 4951(d)(2)(C) and it 
is determined that the trustee or other 
disqualified person is not liable for the 
excise tax. 

(4) Trust provisions. Each qualified nu-
clear decommissioning fund trust 
agreement must provide that assets in 
the fund must be used as authorized by 
section 468A and §§ 1.468A–1 through 
1.468A–9 and that the agreement may 
not be amended so as to violate section 
468A or §§ 1.468A–1 through 1.468A–9. 

(b) Prohibitions against self-dealing— 
(1) In general. Except as otherwise pro-
vided in this paragraph (b), the excise 
taxes imposed by section 4951 shall 
apply to each act of self-dealing be-
tween a disqualified person and a nu-
clear decommissioning fund. 
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(2) Self-dealing defined. For purposes 
of this paragraph (b), the term self-deal-
ing means any act described in section 
4951(d), except— 

(i) A payment by a nuclear decom-
missioning fund for the purpose of sat-
isfying, in whole or in part, the liabil-
ity of the electing taxpayer for decom-
missioning costs of the nuclear power 
plant to which the nuclear decommis-
sioning fund relates; 

(ii) A withdrawal of an excess con-
tribution by the electing taxpayer pur-
suant to the rules of paragraph (c)(2) of 
this section; 

(iii) A withdrawal by the electing 
taxpayer of amounts that have been 
treated as distributed under paragraph 
(c)(3) of this section; 

(iv) A payment of amounts remaining 
in a nuclear decommissioning fund to 
the electing taxpayer after the termi-
nation of such fund (as determined 
under paragraph (d) of this section); 

(v) Any act described in section 
4951(d)(2)(B) or (C); 

(vi) Any act that is described in 
§ 53.4951–1(c) of this chapter and is un-
dertaken to facilitate the temporary 
investment of assets or the payment of 
reasonable administrative expenses of 
the nuclear decommissioning fund; or 

(vii) A payment by a nuclear decom-
missioning fund for the performance of 
trust functions and certain general 
banking services by a bank or trust 
company that is a disqualified person if 
the banking services are reasonable 
and necessary to carry out the pur-
poses of the fund and the compensation 
paid to the bank or trust company for 
such services, taking into account the 
fair interest rate for the use of the 
funds by the bank or trust company, is 
not excessive. 

(3) Disqualified person defined. For 
purposes of this paragraph (b), the 
term disqualified person includes each 
person described in section 4951(e)(4) 
and § 53.4951–1(d). 

(4) General banking services. The gen-
eral banking services allowed by para-
graph (b)(2)(vii) of this section are— 

(i) Checking accounts, as long as the 
bank does not charge interest on any 
overwithdrawals; 

(ii) Savings accounts, as long as the 
fund may withdraw its funds on no 
more than 30 days’ notice without sub-

jecting itself to a loss of interest on its 
money for the time during which the 
money was on deposit; and 

(iii) Safekeeping activities (see 
§ 53.4941(d)–3(c)(2), Example 3, of this 
chapter). 

(c) Disqualification of nuclear decom-
missioning fund—(1) In general—(i) Dis-
qualification events. Except as otherwise 
provided in paragraph (c)(2) of this sec-
tion, the IRS may, in its discretion, 
disqualify all or any portion of a nu-
clear decommissioning fund if at any 
time during a taxable year of the 
fund— 

(A) The fund does not satisfy the re-
quirements of paragraph (a) of this sec-
tion; or 

(B) The fund and a disqualified per-
son engage in an act of self-dealing (as 
defined in paragraph (b)(2) of this sec-
tion). 

(ii) Date of disqualification. (A) Except 
as otherwise provided in this paragraph 
(c)(1)(ii), the date on which a disquali-
fication under this paragraph (c) will 
take effect (date of disqualification) is 
the date that the fund does not satisfy 
the requirements of paragraph (a) of 
this section or the date on which the 
act of self-dealing occurs, whichever is 
applicable. 

(B) If the IRS determines, in its dis-
cretion, that the disqualification 
should take effect on a date subsequent 
to the date specified in paragraph 
(c)(1)(ii)(A) of this section, the date of 
disqualification is such subsequent 
date. 

(iii) Notice of disqualification. The IRS 
will notify the electing taxpayer of the 
disqualification of a nuclear decommis-
sioning fund and the date of disquali-
fication by registered or certified mail 
to the last known address of the elect-
ing taxpayer (the notice of disquali-
fication). For further guidance regard-
ing the definition of last known ad-
dress, see § 301.6212–2 of this chapter. 

(2) Exception to disqualification—(i) In 
general. A nuclear decommissioning 
fund will not be disqualified under 
paragraph (c)(1) of this section by rea-
son of an excess contribution or the 
withdrawal of such excess contribution 
by an electing taxpayer if the amount 
of the excess contribution is withdrawn 
by the electing taxpayer on or before 
the date prescribed by law (including 
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extensions) for filing the return of the 
nuclear decommissioning fund for the 
taxable year to which the excess con-
tribution relates. In the case of an ex-
cess contribution that is the result of a 
payment made pursuant to § 1.468A– 
3(g)(1), a nuclear decommissioning fund 
will not be disqualified under para-
graph (c)(1) of this section if the 
amount of the excess contribution is 
withdrawn by the electing taxpayer on 
or before the later of— 

(A) The date prescribed by law (in-
cluding extensions) for filing the re-
turn of the nuclear decommissioning 
fund for the taxable year to which the 
excess contribution relates; or 

(B) The date that is 30 days after the 
date that the taxpayer receives the rul-
ing amount for such taxable year. 

(ii) Excess contribution defined. For 
purposes of this section, an excess con-
tribution is the amount by which cash 
payments made (or deemed made) to a 
nuclear decommissioning fund during 
any taxable year exceed the payment 
limitation contained in section 468A(b) 
and § 1.468A–2(b). The amount of a spe-
cial transfer permitted under § 1.468A–8 
is not treated as a cash payment for 
this purpose. 

(iii) Taxation of income attributable to 
an excess contribution. The income of a 
nuclear decommissioning fund attrib-
utable to an excess contribution is re-
quired to be included in the gross in-
come of the nuclear decommissioning 
fund under § 1.468A–4(b). 

(3) Disqualification treated as distribu-
tion. If all or any portion of a nuclear 
decommissioning fund is disqualified 
under paragraph (c)(1) of this section, 
the portion of the nuclear decommis-
sioning fund that is disqualified is 
treated as distributed to the electing 
taxpayer on the date of disqualifica-
tion. Such a distribution shall be treat-
ed for purposes of section 1001 as a dis-
position of property held by the nu-
clear decommissioning fund (see 
§ 1.468A–4(c)(2)). In addition, the elect-
ing taxpayer must include in gross in-
come for the taxable year that includes 
the date of disqualification an amount 
equal to the fair market value of the 
distributable assets of the nuclear de-
commissioning fund multiplied by the 
fraction of the nuclear decommis-
sioning fund that was disqualified 

under paragraph (c)(1) of this section. 
For this purpose, the fair market value 
of the distributable assets of the nu-
clear decommissioning fund is equal to 
the fair market value of the assets of 
the fund determined as of the date of 
disqualification, reduced by— 

(i) The amount of any excess con-
tribution that was not withdrawn be-
fore the date of disqualification if no 
deduction was allowed with respect to 
such excess contribution; 

(ii) The amount of any deemed dis-
tribution that was not actually distrib-
uted before the date of disqualification 
(as determined under § 1.468A– 
2(d)(2)(iii)) if the amount of the deemed 
distribution was included in the gross 
income of the electing taxpayer for the 
taxable year in which the deemed dis-
tribution occurred; and 

(iii) The amount of any tax that— 
(A) Is imposed on the income of the 

fund; 
(B) Is attributable to income taken 

into account before the date of dis-
qualification or as a result of the dis-
qualification; and 

(C) Has not been paid as of the date 
of disqualification. 

(4) Further effects of disqualification. 
Contributions made to a disqualified 
fund after the date of disqualification 
are not deductible under section 
468A(a) and § 1.468A–2(a), or, if the fund 
is disqualified only in part, are deduct-
ible only to the extent provided in the 
notice of disqualification. In addition, 
if any assets of the fund that are 
deemed distributed under paragraph 
(c)(3) of this section are held by the 
fund after the date of disqualification 
(or if additional assets are acquired 
with nondeductible contributions made 
to the fund after the date of disquali-
fication), the income earned by such 
assets after the date of disqualification 
must be included in the gross income of 
the electing taxpayer (see section 671) 
to the extent that such income is oth-
erwise includible under chapter 1 of the 
Internal Revenue Code (Code). An 
electing taxpayer can establish a nu-
clear decommissioning fund to replace 
a fund that has been disqualified in its 
entirety only if the IRS specifically 
consents to the establishment of a re-
placement fund in connection with the 
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issuance of an initial schedule of ruling 
amounts for such replacement fund. 

(d) Termination of nuclear decommis-
sioning fund upon substantial completion 
of decommissioning—(1) In general. Upon 
substantial completion of the decom-
missioning of a nuclear power plant to 
which a nuclear decommissioning fund 
relates, such nuclear decommissioning 
fund shall be considered terminated 
and treated as having distributed all of 
its assets on the date the termination 
occurs (the termination date). Such a 
distribution shall be treated for pur-
poses of section 1001 as a disposition of 
property held by the nuclear decom-
missioning fund (see § 1.468A–4(c)(2)). In 
addition, the electing taxpayer shall 
include in gross income for the taxable 
year in which the termination occurs 
an amount equal to the fair market 
value of the assets of the fund deter-
mined as of the termination date, re-
duced by— 

(i) The amount of any deemed dis-
tribution that was not actually distrib-
uted before the termination date if the 
amount of the deemed distribution was 
included in the gross income of the 
electing taxpayer for the taxable year 
in which the deemed distribution oc-
curred; and 

(ii) The amount of any tax that— 
(A) Is imposed on the income of the 

fund; 
(B) Is attributable to income taken 

into account before the termination 
date or as a result of the termination; 
and 

(C) Has not been paid as of the termi-
nation date. 

(2) Additional rules. Contributions 
made to a nuclear decommissioning 
fund after the termination date are not 
deductible under section 468A(a) and 
§ 1.468A–2(a). In addition, if any assets 
are held by the fund after the termi-
nation date, the income earned by such 
assets after the termination date must 
be included in the gross income of the 
electing taxpayer (see section 671) to 
the extent that such income is other-
wise includible under chapter 1 of the 
Code. Finally, under § 1.468A–2(e), an 
electing taxpayer using an accrual 
method of accounting is allowed a de-
duction for nuclear decommissioning 
costs that are incurred during any tax-
able year even if such costs are in-

curred after substantial completion of 
decommissioning (for example, ex-
penses incurred to monitor or safe-
guard the plant site). 

(3) Substantial completion of decommis-
sioning and termination date. (i) The 
substantial completion of the decom-
missioning of a nuclear power plant oc-
curs on the date that the maximum ac-
ceptable radioactivity levels mandated 
by the Nuclear Regulatory Commission 
with respect to a decommissioned nu-
clear power plant are satisfied (the sub-
stantial completion date). Except as 
otherwise provided in paragraph 
(d)(3)(ii) of this section, the substantial 
completion date is also the termi-
nation date. 

(ii) If a significant portion of the 
total estimated decommissioning costs 
with respect to a nuclear power plant 
are not incurred on or before the sub-
stantial completion date, an electing 
taxpayer may request, and the IRS will 
issue, a ruling that designates a date 
subsequent to the substantial comple-
tion date as the termination date. The 
termination date designated in the rul-
ing will not be later than the last day 
of the third taxable year after the tax-
able year that includes the substantial 
completion date. The request for a rul-
ing under this paragraph (d)(3)(ii) must 
be filed during the taxable year that 
includes the substantial completion 
date and must comply with the proce-
dural rules in effect at the time of the 
request. 

[T.D. 9512, 75 FR 80701, Dec. 23, 2010] 

§ 1.468A–6 Disposition of an interest in 
a nuclear power plant. 

(a) In general. This section describes 
the Federal income tax consequences 
of a transfer of the assets of a nuclear 
decommissioning fund (Fund) within 
the meaning of § 1.468A–1(b)(4) in con-
nection with a sale, exchange, or other 
disposition by a taxpayer (transferor) 
of all or a portion of its qualifying in-
terest in a nuclear power plant to an-
other taxpayer (transferee). This sec-
tion also explains how a schedule of 
ruling amounts will be determined for 
the transferor and transferee. For pur-
poses of this section, a nuclear power 
plant includes a plant that previously 
qualified as a nuclear power plant and 
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